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Introduced by the Council President at the Request of the Mayor:  

ORDINANCE 2011-560-E
AN ORDINANCE CONCERNING THE “JACKSONVILLE SHIPYARDS” PROJECT, AS DESCRIBED IN PREVIOUS LEGISLATION OF THE CITY INCLUDING ORDINANCES 2001-450-E, 2005-101-E, 2005-390-E, 2010-430-E AND 2010-604-E; APPROVING AND AUTHORIZING THE SETTLEMENT OF THE AMOUNT OF THE CITY’S UNSECURED CLAIM IN THE PENDING BANKRUPTCY OF DEVELOPER LANDMAR GROUP, LLC, AND ITS AFFILIATES NORTH BANK DEVELOPERS, LLC, AND CRESCENT RESOURCES, LLC, FOR A CLAIM AMOUNT OF $23,250,000, IN LIEU OF CONTINUING TO LITIGATE THE BANKRUPTCY TRUSTEE’S OBJECTIONS TO THE CITY’S UNSECURED CLAIM AMOUNT; AUTHORIZING THE CITY’S BANKRUPTCY COUNSEL TO SIGN THE PROPOSED AGREED ORDER AND ALL OTHER COURT FILINGS THAT MAY BE REQUIRED BY THE BANKRUPTCY TRUSTEE OR COURT FOR PURPOSES OF EFFECTUATING SUCH SETTLEMENT; PROVIDING AN EFFECTIVE DATE.


WHEREAS, in 2001, TriLegacy LLC (“TriLegacy”) and Jacksonville Riverfront Development, Ltd. entered into a Redevelopment Agreement with the Jacksonville Economic Development Commission (“JEDC”) and the City for a redevelopment site generally referred to as the Shipyards Property (“Property”), said Redevelopment Agreement having been approved and authorized in Ordinance 2001-450-E (the “TriLegacy Redevelopment Agreement”); and


WHEREAS, although the previous plan was to develop the property for industrial uses, the TriLegacy Redevelopment Agreement provided for mixed-use development with a riverwalk, open space, public access to the river and public infrastructure improvements; and


WHEREAS, in connection with the TriLegacy Redevelopment Agreement, the City Council in Ordinance 2001-451-E authorized the issuance of $49 million of excise tax revenue bonds (“City Bonds”) for the purpose of financing certain infrastructure and public improvements to the Property to be undertaken by TriLegacy; and 


WHEREAS, the Property was assessed by the Property Appraiser in 2001 at $23,858,195.00; and


WHEREAS, TriLegacy executed and recorded a first mortgage on the Property in favor of the City to secure its obligations under the TriLegacy Redevelopment Agreement (the “TriLegacy Mortgage”); and 


WHEREAS, the City settled a dispute with TriLegacy and its affiliates regarding the implementation of the TriLegacy Redevelopment Agreement, pursuant to an Escrow and Settlement Agreement dated as of August 17, 2004 (“TriLegacy Settlement Agreement”); and


WHEREAS, under the TriLegacy Settlement Agreement, TriLegacy agreed to make the City whole by tendering title to the 40-acre Property to the City, and guaranteeing up to $14 million for any shortfall in the Property’s fair market value, or alternatively the City could accept a new proposal from Landmar Group, LLC, a Delaware limited liability company (“Landmar”); and 


WHEREAS, the TriLegacy Settlement Agreement contemplated a redevelopment agreement with Landmar, and an extension to the TriLegacy Settlement Agreement with TriLegacy was approved in Ordinances 2005-101-E and 2005-518-E, for the purposes of allowing further negotiations regarding a new redevelopment agreement; and

WHEREAS, the Property was appraised at $36 million on March 1, 2005, prior to the execution of the Landmar Redevelopment Agreement; and 

WHEREAS, pursuant to Ordinance 2005-390-E, the City, JEDC and Landmar entered into a Redevelopment Agreement for Landmar’s development of the Property (the “Landmar Redevelopment Agreement”), and Landmar’s affiliate North Bank Developers, LLC (“North Bank”) obtained title to the Property from TriLegacy for purposes of such development; and 

WHEREAS, in the Landmar Redevelopment Agreement, Landmar agreed to, among other things, spend a minimum of $34.5 million on public infrastructure, and pay the City the difference between the incremental property tax revenues from the property and the debt service on the City Bonds; and 
WHEREAS, North Bank entered into a mortgage modification agreement with the City in 2005 substituting North Bank as the new mortgagor under the TriLegacy Mortgage in the place of TriLegacy (the “North Bank Mortgage”), and such mortgage secured, among other things, Landmar’s obligation under the Landmar Redevelopment Agreement to pay the City for a portion of the amount of the ongoing payments owed by the City under the City Bonds (the “North Bank Mortgage”); and 

WHEREAS, between 2005 and early 2009, Landmar and North Bank expended approximately $19,979,878 to make certain bulkhead and other improvements to the Property, and Landmar additionally paid to the City a total of approximately $13,837,921 during such period to cover a portion of the City’s payments under the City Bonds as required by the Landmar Redevelopment Agreement; and 

WHEREAS, due to the real estate market downturn, Landmar and North Bank were unable to further develop the Property and they both filed for bankruptcy protection in June 2009 in the U.S. Bankruptcy Court in Austin, Texas, together with their parent company Crescent Resources, LLC (“Crescent”), which was the guarantor of certain of Landmar’s obligations under the Landmar Redevelopment Agreement; and 

WHEREAS, the bankruptcy court approved the plan of reorganization of Landmar, North Bank and Crescent, which plan allowed the City to foreclose the North Bank Mortgage, and North Bank agreed in lieu of such foreclosure to deliver deeds to the Property (the “Deeds”), thereby saving the City additional litigation costs and further delay in obtaining title to the Property; and 
WHEREAS, pursuant to Ordinance 2010-604-E, the Council approved the foregoing deed in lieu of foreclosure transaction and the Deeds were recorded in the Duval County Public Records on October 4, 2010; and
WHEREAS, accepting the Deeds gave the City ownership of approximately 40 acres of downtown riverfront property, with approximately $19,979,878 in capital improvements by Landmar and North Bank since 2005, thus ensuring City ownership of a critical parcel of downtown riverfront property, central to the sports complex and important for future entertainment districts; and

WHEREAS, the Property was appraised at $20 million as of September 2009, and the outstanding amount owed by Landmar to the City under the Redevelopment Agreement as of the June 2009 bankruptcy filing, after certain offsets under such agreement, was approximately $57.38 million, resulting in an unsecured claim (after deducting the $20 million value of the Property received by the City) in the amount of approximately $37.38 million in the Landmar bankruptcy; and 
WHEREAS, the bankruptcy trustee objected to the City’s unsecured claim and initially offered to settle the disputed amount of the City’s claim by agreeing to an unsecured claim amount of $893,750; and 
WHEREAS, the trustee filed a formal objection to the City’s unsecured claim, which required a formal response from the City, and the bankruptcy court subsequently scheduled a hearing in February 2012 along with a discovery schedule for the parties to take depositions and perform other discovery in preparation for the hearing on the trustee’s objection to the City’s unsecured claim; and
WHEREAS, prior to beginning expensive discovery on the amount of the City’s unsecured claim, the parties engaged in settlement negotiations in an attempt to resolve the dispute and eventually agreed upon a proposed settlement of $23,250,000 as the amount of the City’s unsecured claim; and

WHEREAS, the sole source of payment of the City’s unsecured claim, when ultimately settled and approved by the bankruptcy court, is a litigation trust that will entitle the City to receive a pro rata share with other unsecured creditors of litigation proceeds in a presently unknown amount that will be paid in the future as certain pending Landmar litigation claims against third parties are resolved; and 
WHEREAS, such litigation trust presently contains no funds other than funds for the trustee’s litigation costs, and although the gross amount of the claims that the trustee is pursuing would cover 100% of the unsecured claims of all unsecured creditors, such litigation, which is currently in the beginning stages, will likely take years to conclude and may result in a limited or zero recovery for the unsecured creditors including the City; and 
WHEREAS, due to the uncertainty of payment from such litigation trust, and due to the costs of ongoing bankruptcy litigation that includes litigation in Austin, Texas, bankruptcy court, the City’s best interests would be served in settling the amount of the City’s unsecured claim for $23,250,000 as set forth in the proposed Agreed Order on Claims of City of Jacksonville and the Jacksonville Economic Development Commission (Claim Nos. 1131, 1132, 1133) substantially in the form attached hereto as Exhibit 1 (the “Agreed Order”); and 

WHEREAS, such settlement only confirms the amount of the City’s unsecured claim and does not guarantee any payment of such claim, or any portion thereof, as any such payment is contingent upon the outcome of third party litigation as described above; now therefore,

BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.  Approval of Agreed Order. The Council hereby approves the above-described settlement of the City’s unsecured claim amount of $23,250,000 as described in the Agreed Order substantially in the form of attached Exhibit 1.  

Section 2.

Authorization of City’s bankruptcy counsel to sign Agreed Order and other court filings.  The City’s Austin, Texas bankruptcy counsel, Graves, Dougherty, Hearon & Moody, and Jacksonville, Florida bankruptcy counsel Volpe, Bajalia, Wickes, Rogerson & Wachs, are each authorized on behalf of the City to sign the Agreed Order and file it with the bankruptcy court, and take such other actions as are reasonable or necessary to effectuate the settlement of the City’s unsecured claim amount as described above including without limitation by signing on behalf of the City and JEDC any and all other court filings, agreed orders or pleadings that may be required by the bankruptcy court or bankruptcy trustee for purposes of effectuating such settlement, provided that all such other actions and all such other filings, orders or pleadings do not change the financial rights or obligations of the City and they are first approved by the General Counsel, or her or his designee.


Section 3.  Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor's signature. 

Form Approved:

     /s/  Margaret M. Sidman     _ 
Office of General Counsel

Legislation Prepared By: John Germany
G:\SHARED\LEGIS.CC\2011\ord\JEDC Shipyards bankruptcy claims settlement Revised.doc 
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: § CHAPTER 11
CRESCENT RESOURCES, LLC, et al.,, g CASE NO. 09-11507-CAG
Debtors. g (Jointly Administered)

AGREED ORDER ON CLAIMS OF CITY OF JACKSONVILLE AND THE
JACKSONVILLE ECONOMIC DEVELOPMENT COMMISSION (CLAIM NOS. 1131,
1132, 1133)

On this date, came on to be hcard DAN BENSIMON, Trustee of the Crescent
Resources Litigation Trust’s (the “Litigation Trustee”) First Amended Objection to Claims of
City of Jacksonville and the Jacksonville Economic Development Commission (Claim Nos.
1131, 1132, 1133) (Doc. #1938). The Court, having considered the pleadings on file and the
parties’ announcement of an agreement, sustains the Litigation Trustee’s Objection as to Claim

No. 1133 and allows Claim Nos. 1131 and 1132 in the amount agreed upon by the parties. It is

therefore

Exhibit 1
Page 1 of 3
ORDERED that Claim No. 1133 of City of Jacksonville and the Jacksonville
Economic Development Commission (collectively “Claimants™) is disallowed in its entirety. It
is further

ORDERED that Claim No. 1131 of Claimants is allowed in the amount of
$16,200,000, that Claim No. 1132 is allowed in the amount of $7,050,000, and that Claimants
have a Class A Litigation Trust Interest as an Other General Unsecured Claim as that term is
defined in the confirmed plan of reorganization in the above captioned case. Distributions, if
any, to Claimants by the Litigation Trustee shall be made payable to: City of Jacksonville and
delivered to the following address: City of Jacksonville, c/o Office of General Counsel, 117 West
Duval Street, Suite 480, Jacksonville, FL. 32202, Attention: General Counsel.

fHH#

APPROVED AS TO FORM AND CONTENT:
TAYLOR DUNHAM, L.L.P.
301 Congress Avenue, Suite 1050
Austin, Texas 78701

(512) 473-2257 Telephone
(512) 478-4409 Facsimile -

By:

Miguel S. Rodriguez

State Bar No. 24007938

David E. Dunham

State Bar No. 06227700

[sabelle Antongiorgi

State Bar No. 24059386 .
ATTORNEYS FOR DAN BENSIMON
IN HIS CAPACITY AS TRUSTEE OF
CRESCENT RESOURCES LITIGATION TRUST

Agreed Order on Claims of City of Jacksonville and the Jacksonville Economic Development Commission {(Claim
Nos. 1131, 1132, 1133) - Page 2 Exhibit 1
Page 2 of 3
GRAVES, DOUGHERTY, HEARON & MOODY
401 Congress, Suite 2200

Austin, Texas 78701

(512) 480-5765 Telephone

(512) 480-5865 Facsimile

By:

Frank R. Monroe

State Bar No. 14271000
ATTORNEY FOR CITY OF JACKSONVILLE
AND THE JACKSONVILLE ECONOMIC
DEVELOPMENT COMMISSION

Agreed Order on Claims of City of Jacksonville and the Jacksonville Economic Development Commissipn_(Claim
Nos. 1131, 1132, 1133) - Page 3 Exhibit 1
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